Mississippi Contractor Claims for Quantum Meruit and Extra Work in the Absence of an Express Contract
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Mississippi courts have used the implied contract remedy of quantum meruit to compensate Mississippi contractors for their work who have substantially performed work (or have performed as much work as they could before being wrongfully terminated) but who performed the work outside their agreement, or without first coming to terms about the price for the services.  In such a case the court may provide the laborer or materialman relief in quantum meruit, which (means literally (as much as he deserves((.  Redd v.  L & A Contracting Co., 246 Miss.  548, 151 So.  2d 205, (Miss.  1963).  The purpose of quantum meruit is to avoid the unjust enrichment of the party receiving the value of work performed.  As the Court stated further in Redd:
(When a person employs another to do work for him, without any agreement as to his compensation, the law implies a promise from the employer to the workman that he will pay him for his services as much as he may deserve or merit.(
Redd, 151 So.  2d at 207, quoting Bouv.  Law Dict.  2d Ed., p.  800.


In Mississippi quantum meruit relief is only available if the parties themselves have not entered into a express contract for payment of the services at issue.  Further, (the claimant must have a reasonable expectation of payment for services.  The claimant(s measure of recovery is the reasonable value of the services.(  Ellis v.  Anderson Tully Co., 727 So.  2d 716, 719 (Miss.  1998).


The Mississippi Supreme Court found quantum meruit, for example, to be an available remedy for compensation to a Mississippi subcontractor who performed “additional work not contemplated by its oral contract” for the general contractor, at the general contractor’s “command”, and where the services were accepted by the general, and the general contractor “understood” that the subcontractor “desired to be compensated for his services”.  The Tupelo Redevelopment Authority v. The Gray Corporation, Inc., 972 So.2d 495, 515 (Miss.2007).  The Court also noted that, “’an award …would require a finding by the court that the labor was not anticipated by the contract, and also that there were no provisions of the contract by which payment could be made for unanticipated labor.’”  Id., 972 So.2d 495 at 515 (quoting Citizens National Bank of Meridian v. L.L. Glascock, Inc., 243 So.2d 67, 70 (Miss.1971)).  The Court in Tupelo Redevelopment stated that was the situation where the subcontractor performed extra work under an oral contract, but “the contract did not contemplate all of the extra work performed” by the sub, and the “oral contract did also not contain a provision through which [the sub] could request compensation for extra work not anticipated by the contract”, leaving the sub’s “only form of recovery” in “quantum meruit for services which were performed outside the original, oral contract.”  Tupelo Redevelopment, 972 So.2d 495 at 515.

In Tupelo Redevelopment the court found that the elements of a quantum meruit claim are:

(1)  valuable services were rendered or materials furnished; (2) for the person sought to be charged; (3) which services and materials were accepted by the person sought to be charged, used and enjoyed by him; and (4) under such circumstances as reasonably notified person sought to be charged that plaintiff, in performing such services, was expected to be paid by person sought to be charged.

Tupelo Redevelopment, 972 So.2d 495 at 514-515.

A contractor raised a valid question of quantum meruit, for example, in Stanton & Associates, Inc.  v.  Bryant Construction Co., Inc., 464 So.  2d 499 (Miss.  1985).  In that case Bryant Construction discussed with a prime contractor provision of bulldozer work for the clearing and grubbing of  approximately 24 acres to allow the construction of a new road.  Bryant offered to do the work for $1200 an acre, but the prime contractor refused that price.  The parties then agreed that Bryant should be paid by the hour for the bulldozer work, but never got around to discussing the amount per hour that would be paid.  464 So.  2d at 501.  Under these circumstances Justice Jimmy Robertson of the Mississippi Supreme Court noted that the proof in the court below had focused on the value of Bryant(s work, with Bryant proving what it had been paid per hour for bulldozer work on other jobs.  Justice Robertson found that a (straight forward claim in quantum meruit( had been presented, and that it had been a proper question for a jury to decide.  464 So.  2d at 501-503.

However, it is arguable that a contractor should be unable to recover in quantum meruit, just as he could not under a straight construction contract, if he has not performed at least to the point of substantial performance.  It is arguable that the failure to achieve substantial performance is a significant breach, precluding recovery.  In Ladner v.  Manuel, 744 So.  2d 390 (Miss.  App.  1999), a builder of a dam in Hancock County sued to recover the value of his work in quantum meruit.  The builder and the owner had agreed on the project but somehow had never discussed the matter of compensation.  Also, the contractor had not completed the dam because the owner fired him several weeks into the project.  The Court of Appeals noted that, ([h]ad the (contractor) not substantially performed through a breach of their obligations, their claim for damages under any theory would probably fail.(  Ladner, 744 So.  2d at 393.  Thus the Court indicated that a failure to reach substantial performance would make the quantum meruit theory of recovery unavailable.  However, the Court found that the substantial performance rule did not apply in that case because the owner had unjustifiably fired the contractor when it was not in breach, thus making it impossible for the contractor to reach substantial completion.  The Court concluded:

Therefore, if the party seeking quantum meruit recovery has been prevented by the other party from completing its obligations under the contract, the fact that there might not have been substantial performance would not prevent recovery.

Ladner, 744 So.  2d at 393.  
Recovery on an implied contract in quantum meruit therefore remains an important part of the contractor(s legal arsenal as an essential stop-gap in the absence of an express contract.
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