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I.
INTRODUCTION


In Mississippi there are two main bodies of statutory law dealing with the payment claims of Mississippi subcontractors and materialmen: the new 2014 Mississippi lien law providing payment rights on private jobs,
 and the 1980 Little Miller Act providing payment rights on public jobs.
  I cover the new Mississippi lien law for private jobs, which I helped draft and negotiate for passage in the 2014 Mississippi Legislature, in other articles on my website, www.sharpewise.com .  In this article I address payment bonds on public jobs under the Mississippi Little Miller Act, plus Mississippi’s prompt payment laws, and Mississippi’s open account statute.  

I published an earlier version of this article in the Mississippi College Law Review, 29 Miss. C.L. Rev 539 (2010).  I am re-publishing the article now both to provide an updated version and to remove portions of the earlier article dealing with Mississippi’s former construction lien and stop notice statutes now replaced by Mississippi’s new 2014 construction lien law (Miss. Code Ann. § 85-7-401 et. seq.).  
My law practice over the years since has led to new insights on Mississippi’s payment bond laws that I have tried to work into this article as soon as they occurred, lest I lose sight of them.  I keep the article by my desk as a reference in my day to day practice of this broad and evolving area of law.
II.
MISSISSIPPI PAYMENT BOND CLAIMS:


A.
MISSISSIPPI PRIVATE CONSTRUCTION JOB PAYMENT BONDS 

1.
A Contractor Can Substitute Bond for Lien Rights by Providing a Payment Bond Whose Coverage Matches the Little Miller Act, or By Bonding Out an Existing Lien.
  Mississippi law does not require contractors on private projects to furnish performance or payment bonds.  However, the first inquiry a claimant should make on a private job is whether the general contractor has provided a payment bond to protect subcontractors and materialmen to the same extent they would be protected on a public job under the Mississippi Little Miller Act.  Payment bond rights on a private job, where they exist, are in lieu of statutory lien rights if the bond coverage protects claimants on the private job down to second tier subcontractors and materialmen to the same extent that the Little Miller Act requires on public jobs .
  


Mississippi’s new 2014 construction lien law at Section 85-7-431 provides:

Where a contractor gives a payment bond providing payment protection to subcontractors and material suppliers to the full extent provided by the Mississippi Little Miller Act found at section 31-5-51, the payment bond shall be in substitution for the liens provided for a subcontractor or materialman in this article.

Further, an owner, general contractor or subcontractor on a private job, faced with a sub’s or materialman’s claim of lien filed after the start of the job that could delay the owner’s closing with its lender (also holding up payments down the line), can also “bond around the lien” by filing with the Chancery Clerk a payment bond that is 110% of the amount claimed under the lien.
 
Sections 85-7-415 and 85-7-431 of the new 2014 lien Act now substitute for the old Mississippi private bond statute, Section 85-7-185, which the 2014 lien Act repealed.
  Therefore, if a surety company provides a payment bond on a Mississippi private job under current law, it will have to provide payment bond protections down to second tier subcontractors and materialmen to the full extent of bond coverage under Mississippi’s Little Miller Act to fully substitute bond for lien rights since lien rights in Mississippi now go down to second tier claimants.
  Conversely, if the surety’s payment bond does not provide protection on a private job down to second tier subcontractors and materialmen, like the Little Miller Act does on public jobs, the liens of the second tier subcontractors and materialmen on the private job are not substituted for or affected.    


This is a real change from former practice in Mississippi under the now repealed private bond statute, Miss. Code Ann. § 85-7-185.  The Mississippi Supreme Court had held under the old private bond law that on a private job remote subcontractors and materialmen were not ordinarily protected by the bond unless the bond explicitly provided otherwise, and that only the sub of the contractor issuing the private payment bond had bond rights unless the terms of the bond were broader.
   Now, if a contractor provides a payment bond on a private job, it will not substitute for lien rights of second tier claimants unless bond rights are provided at least to the same extent as bond coverage exists under the Mississippi Little Miller Act of Miss. Code Ann. § 31-5-51, that is down to second tier subs and materialmen.  Surety bond companies that fail to recognize the impact of the new 2014 lien law covering private jobs will find that if they provide bond rights on a private job only to the extent of the first tier, they will not have substituted lien rights of the second tier under the new, 2014 lien law as provided for at Miss. Code Ann. § 85-7-431.  The second tier claimants in that instance can file claims of lien.


2.
Bonding Under Alter Ego Entity:  In Beco Inc. v. American Fidelity Fire Ins. Co., the supreme court found that a prime contractor and his surety could not evade responsibility where a private bond was with Bob Wolfe Electric Co., a d/b/a name for Bob Wolfe, individually, but the assertion was made the work was done by his family’s corporation, Wolfe Electric Company, Inc.
  Under the circumstances the Court found that the individual and corporate identities were mere alter egos and “the fiction of separate corporate identity” would be disregarded.

[Continued next page]


B.
MISSISSIPPI PUBLIC JOB PAYMENT BONDS UNDER THE MISSISSIPPI LITTLE MILLER ACT

1.
Performance and Payment Bonds Required for Public Works:  



The Mississippi Little Miller Act

The Mississippi Legislature in 1980 enacted the Little Miller Act which follows closely the model of the Federal Miller Act.
  Mississippi’s Little Miller Act appears at MISS. CODE ANN. §§ 31-5-51 to -57.  


Mississippi requires general contractors on public projects to provide bonds covering performance and payment because a claimant could have no lien rights against the property of the state.  The state, as sovereign, is not subject to private liens or stop notices.
  Thus, § 31-5-51(1)-(2) provides that for projects exceeding a cost of $25,000, anyone entering a contract with the state, any county, city or other public authority must furnish a performance bond “in favor of or for the protection of such public body, as owner” and “in an amount not less than the amount of the contract.”  The statute further requires that the contractor provide a payment bond “in an amount not less than the amount of the contract.”
 

2.
Payment Bond Claimants Covered:  Mississippi Little Miller Act states:


(2) Every Person who has furnished labor or material unused in the prosecution of the work provided for in such contract, in respect of which a payment bond is furnished and who has not been paid in full therefor before the expiration of a period of ninety (90) days after the date on which the last of the labor was performed by him or the last of the materials was furnished by him and for which such claim is made . . . shall have the right to sue on such payment bond for the amount, or the balance thereof that is due and payable, but unpaid at the time of institution of such suit and to prosecute such action to final execution and judgment. 


Justice Jimmy Robertson in Key Constructors, Inc. noted especially that the provision in the LMA for the claims of sub-subcontractors, “Section 31-5-51(3), appears to have been taken from the portion of the Miller Act addressing the rights of persons furnishing labor or material to subcontractors on Federal public works projects.”
  That provision of the Mississippi Little Miller Act provides:

(3)  Any person having direct contractual relationship with a subcontractor but no contractual relationship express or implied with the contractor furnishing said payment bond shall have a right of action upon the said payment bond upon giving written notice to said contractor within ninety (90) days from the date on which such person did or performed the last of the labor or furnished or supplied the last of the material for which such claim is made, stating with substantial accuracy the amount claimed and the name of the party to whom the material was furnished or supplied or for whom the labor was done or performed.  Such notice shall be given in writing by the claimant to the contractor or surety at any place where the contractor or surety maintains an office or conducts business.  Such notice may be personally delivered by the claimant to the contractor or surety, or it may be mailed by certified mail, return receipt requested, postage prepaid, to the contractor or surety.  No such action may be maintained by any person not having a direct contractual relationship with the contractor-principal, unless the notice required by this section shall have been given.

The notice that is critical here is to the general contractor, although the section goes on to state that “such notice” can be sent on as well to the surety.  The Mississippi Court of Appeals has stated in a Little Miller Act case that it “is crucial that the notice state a claim directly against the general contractor. . . .”
  Further, the same case cites to a Miller Act case which notes that, “[t]he purpose of the notice requirement of the Miller Act is to alert a general contractor that payment will be expected directly from him, rather than from the subcontractor with whom the materialman dealt directly.”


Note also that the AIA payment bond form
 contains its own provisions as to the ninety (90) day notice by parties having contracts with subcontractors, stating the notice must be given in the first instance to the general contractor within ninety (90) days and then to the surety within thirty (30) days.


The Little Miller Act at Subsection (4) goes on to provide that the “only persons” protected by the payment bond required under the Act are:  (a) first tier subcontractors and material suppliers below the prime contractor; (b) second tier sub-subcontractors and material suppliers below subcontractors who give notice within 90 days of their last addition of labor or materials (see Section v. below); and (c) laborers who have performed work on the project site.
  The Little Miller Act leaves out of its requirements protection for materialmen of materialmen, and for subs below the sub-sub level, although the bond can be written more expansively since the parties are always free to contract to provide greater protection.


Still, though, the Little Miller Act’s protections are fairly broad, certainly more so than the Mississippi lien and stop notice statutory schemes they are in lieu of.  The Mississippi Court of Appeals in a 2004 case stated:

Since Mississippi’s Little Miller Act is modeled after the Federal Miller Act, 40 U.S.C.A. §§ 270a-d (redesignated as 40 U.S.C. §§ 3131-33), the Mississippi Supreme Court has found federal court decisions interpreting the Federal Miller Act instructive and persuasive when interpreting Mississippi’s Little Miller Act.

Therefore the larger body of law available concerning the Federal Miller Act may be consulted in the analysis of Mississippi Little Miller Act cases.  
For example, a Federal Miller Act case discussing the reach of compensation claims a supplier of labor can make could be relevant in a LMA case.  In United States v. Carter, a case construing the analogous Miller Act, the U.S. Supreme Court noted:

The Act, however, does not limit recovery on the statutory bond to ‘wages.’  The parties have stipulated that contributions to the [employee health and welfare trust] fund were part of the consideration Carter agreed to pay for the services of laborers on his construction jobs.  The unpaid contributions were a part of the compensation for the work to be done by Carter’s employees.  The relation of the contributions to the work done is emphasized by the fact that their amount was measured by the exact number of hours each employee performed services for Carter.  Not until the required contributions have been made will Carter’s employees have been ‘paid in full’ for their labor in accordance with the collective-bargaining agreements.

. . .  In fact, the surety’s obligations extended to some persons who had no contractual relationship with Carter.  For example, persons who contributed labor and materials to Carter’s subcontractors were entitled to the Act’s protection.  [Citations omitted].  As long as Carter’s obligations relating to compensation for labor have not been satisfied, his employees will not have been ‘paid in full’ and the Miller Act will not have served its purpose.


3.
Materialmen:  An issue can arise whether a materialman is a supplier to a an on-site subcontractor within the protection of the Little Miller Act bond or merely a “materialman to a materialman” outside the protection of the bond.  In U.S. ex rel. Clark v. Lloyd T. Moon, Inc., for example, the District Court determined that the plaintiff fabricator of steel joists and decking had supplied his products to another steel material supplier of the prime contractor, not to a “subcontractor” of the prime contractor for the Project.  The plaintiff materialman was therefore only a third tier “materialman to a materialman” outside the scope of the protection of the bond.
  Among the factors indicating the middleman the materialman supplied to was just another materialman was the fact that the entity supplied “did no on-site work, either installing its products or supervising their installation,” gave no performance bond to the prime, did not receive progress payments, included sales tax in its price, and supplied prefabricated, standard items rather than a complex, integrated system.
  Custom manufacturing alone is not determinative.


4.
Equipment:  Mississippi has followed the traditional rule that only materials or the portion of equipment (i.e. rentals) actually used or consumed in the construction of the project are reimbursable under a public works bond.  In Houston General Insurance Company v. Maples, the court upheld the liability of the bond surety to reimburse a fuel supplier, “since the fuel was necessary for the equipment’s operation which was essential to the construction.”
  However, the court held that a supplier of tires for heavy equipment could not seek reimbursement for the entire price of tires.
  The Court remanded for further testimony on portion of the tires’ useful life consumed on the project.
  The Court did uphold a claim under the bond for heavy equipment rental payments, noting the equipment was essential to the project, “just as laborers would have been had the equipment not been used.”
  The key is in proof that the specific materials were intended for the use or consumption in the construction of the public project.
  


5.
Diversion of Materials:  However, the Mississippi Supreme Court, in an opinion by Justice Jimmy Robertson, has recognized also that a supplier of material to a contractor may have no control over the contractor’s diversion of materials from the intended public project to another project not covered by the bond.   In Key Constructors, Inc. v. H&M Gas Company, a supplier of fuel to a subcontractor brought suit under the Little Miller Act on the bond.
  The prime contractor and obligee on the bond attempted to defend against the claim by stating that the subcontractor had diverted the fuel to other unbonded projects that he was working on.  The court held that the claim of diversion was immaterial to the action on the debt to the materialman, citing opinions noting that a materialman’s claims should not be denied where the materialman supplied materials in good faith to a subcontractor for the prosecution of the contemplated public work.


The Supreme Court in Key Constructors also held that the prime contractor could not defend against bond liability to the materialman of the subcontractor by asserting that he also had a claim against the subcontractor and was owed a set off.
  The Court stated:  “The right of a materialman to make a demand on the contractor and/or his surety was legislatively created so that the supplier could distance itself from contractor/subcontractor disputes, thus assuring its prompt payment.”


6.
90 Day Notice Requirement for 2nd Tier Subs and Materialmen:  The Little Miller Act imposes no notice requirement on tier one subcontractors, laborers or materialmen having a direct contractual relationship with the prime contractor as a condition precedent to suit on the bond.  However, as we have seen, second tier sub-subcontractors and materialmen of subs not having a direct contractual relationship with the prime can not proceed against a surety bond under the Little Miller Act without first meeting the Act’s rather difficult 90 day notice requirement.
  The Act requires sub-subs and materialmen of subs to the general contractor to give written notice of the claim to the prime contractor within 90 days of the claimant’s last furnishing of labor or material for which claim is made.
  The notice must state “with substantial accuracy” the specific amount claimed, and the specific subcontractor to whom the material was furnished or for whom the labor was done, and who has not made payment.
  The notice may be delivered in person or by prepaid certified mail, return receipt requested.  In addition, the claimant may give notice to the surety, but the critical notice is the notice to be given to the general contractor.


Nonetheless, a Mississippi federal District Court stated it was willing to overlook the certified mail/return receipt requirement for mailing where, “the only failure to comply with the statute was the failure to send notice by certified mail, and where there is no dispute but that actual notice was received by the proper party.”


Also, notice that the strict ninety day notice requirement may not be applicable if the subcontractor was required to give a separate payment bond.  In that case, the subcontractor becomes the principal on the subcontractor bond, and the direct suppliers to the sub providing the subcontractor bond should be able to make claims on the subcontractor payment bond without having first sent a notice of nonpayment within 90 days of the last transaction.  


7.
A Joint Checking Agreement Is Insufficient to Create a Direct Contractual Relationship with Remote Subcontractor or to Reduce the Tiers, But a Direct Promise to Pay Can:  Although there is no Mississippi case on point, Federal cases under the analogous Federal Miller Act have held that a contractor’s joint checking agreement with a remote subcontractor (e.g., a sub-sub-sub) does not create a direct contract with the remote subcontractor so as to bring the remote subcontractor within the coverage of the Act.  U.S. for Use and Benefit of Global Bldg. Supply, Inc. v. WNH Limited Partnership, 995. F.2d 515, 519 (4th Cir.1993)(“The statute by its terms limits recovery to those having direct contractual relationships with subcontractors who in turn have direct contractual relationships with the ‘contractor furnishing [the] payment bond’ ...and we must enforce that limitation.”).
  

However, an oral promise of a contractor to pay a remote subcontractor for supply of materials to the project, as opposed to just a joint check agreement, can create a direct contractual relationship under the Miller Act, “where general contractor agreed to pay subcontractor’s unpaid balance due and agreed to pay materialman directly for future orders.”
  

8.
Commencement of Suit and Statute of Limitations:  The LMA provides that public project bond claimants within the protection of the Act who have remained unpaid for a least 90 days following their last furnishing of labor or materials for the public project “shall have the right to sue” on the payment bond.
  Thus claimants must go unpaid at least 90 days from the due date to sue on the bond.  The Legislature amended the Act in 2004 to create a statute of limitations for suit on a payment bond that runs from the date of the last furnishing of labor or materials.  The Act now provides that, “[w]hen suit is instituted on a payment bond . . . it shall be commenced within one (1) year after the day on which the last of the labor was performed or material was supplied by the person bringing the action and not later.”


Prior to July 2004 the one year for suit on a payment bond began from performance and final settlement of the contract.  Further, the Mississippi Supreme Court had stated that, “a suit instituted on a payment or performance bond may not be commenced until notice of the final settlement or abandonment by the primary obligee has been published.”
  However, the 2004 amendment changed all that as to payment bonds.  Thus, while the right to sue for nonpayment does not accrue until the 91st day following the last supply of materials and labor for which the claim is made (§ 31-5-51(2)), the litigation on the bond can now commence prior to the performance and final settlement of the contract, and indeed must commence within one (1) year after the day on which, “the last of the labor was performed or material was supplied by the person bringing the action.”


The Little Miller Act does not follow the old rule that there can only be one suit brought on a payment bond, with all claimants required to intervene.  The Act permits multiple suits against the payment bond on state and local projects.


Exactly when the “last of the labor was performed” can be controversial.  A Mississippi case under under the Federal Miller Act held that, “[a]s a general rule, remedial or corrective work, or inspection of work already completed, does not fall within the meaning of ‘labor’ and will not extend the one-year limitations period” if the remedial work was unnecessary to the operation or functioning of the project.
  


9.
Venue:  The Act provides that venue for a suit on a public performance or payment bond is available in the county in which the contract or part of the contract was performed, or in a county where service of process may be obtained on the prime contractor or surety on the bond.


10.
Right to Examine the Bond:  The prime contractor can not stonewall a potential claimant’s request to examine the bond and its coverage provisions.  The Little Miller Act provides that the prime contractor shall furnish a certified copy of the contract and bonds on the project upon request to, “[a]ny person supplying labor or materials for the prosecution of the work.”


11.
Attorney’s Fees:
The Mississippi Little Miller Act authorizes the judge to impose an award of reasonable attorney’s fees against either the payment bond defendant or the bond claimant (that is against either side) if either party proceeds in the action on the defense or claim unreasonably for mere delay, or without just cause, or in bad faith.


The Mississippi Supreme Court upheld a substantial award of attorney’s fees jointly against a general contractor and its surety under § 31-5-57 as well as under with the Mississippi Litigation Accountability Act (§ 11-55-5), in Tupelo Redevelopment Agency v. Gray Corp., Inc.
  There the prime contractor delayed payment to the subcontractor on a public job “for no apparent reason,” and the prime knew the sub “was entitled to the money, but withheld the money and has continued to do so.”
  Also, the prime induced the sub to help persuade the public owner to release retainage and, “to believe that it would get its money when in fact [the prime contractor] Gray had already assigned the entire retainage to its bank.”
  Further, the prime in the subsequent litigation requested payment from the public owner of the amount it owed to the sub but continued to refuse to pay the sub the amount it admitted owing the sub throughout the proceeding “without substantial justification.”  Therefore the Supreme Court found that an award of attorney’s fees under the statute was within the discretion of the lower court.


In addition, the surety is liable to pay attorney’s fees under if the payment bond contains an attorney’s fees provision in the bond language.  See e.g., Chain Electric Co. v. National Fire Ins. Co. of Hartford, 2006 WL 2973044 (S.D. Miss. 2006) (highway bond).  However, one must look to the bond for an attorney’s fees provision (good luck with that!), not the debtor’s contract, unless there has been bad faith by the surety.  See e.g., a Miller Act case applying Mississippi law on the issue of attorney’s fees, U.S. ex rel Mississippi Road Supply v. H.R. Morgan, Inc., 542 F.2d 262, 269 (5th Cir. 1976) (“Mississippi Road Supply’s theory for recovering these fees was that since its contract with Young provided 15% attorney’s fees, this award was a bond-recoverable item.  However, under Mississippi law, unless a provision for the payment of attorneys’ fees to claimants for labor or materials furnished to the project also appears in the bond, attorneys’ fees may not properly be awarded in an action on the bond.”).  Further, if the surety has acted in good faith and there is no attorney’s fee provision in the bond, the surety is not liable for attorney’s fees even though the principal contractor may be liable for attorney’s fees under its contract or credit application.  See the pre-Little Miller Act case of Faulkner Pipe Co. v. USF&G, 218 So.2d 1, 2 (1968).

In an earlier case, Key Constructors, Inc. v. H & M Gas Co., the Mississippi Supreme Court recognized that § 31-5-57 allows the award of attorney’s fees upon the provision of appropriate evidence, but nonetheless threw out the portion of the judgment entered below awarding attorney’s fees against the bond defendants where the plaintiff failed to show what a reasonable legal fee would be on the basis of the expert testimony of another attorney.
  The Court stated of attorney’s fees that one, “may not merely pull a figure out of the thin air.”
  One should check first, of course, to see if there is an attorney’s fees provision in the construction contract that one can cite in addition to the statute.

12.
Interest and Prompt Payment Penalties:  Prejudgment interest is awardable on liquidated, fixed amounts sought under the Little Miller Act as in other cases since the bond is to insure “prompt payment.”
  Under the analogous Miller Act, at least, “[t]he rate of interest ordinarily is the legal rate of interest rather than rates included in lower tier contracts.”
 Further, “’Mississippi has long held that the prevailing party in a breach of contract suit is entitled to have added legal interest on the sum recovered computed from the date of the breach of the contract to the date of the decree.’”


Also, at least under the analogous Miller Act, the surety is not liable to pay prompt payment penalties or interest at the prompt payment statutory rate (as opposed to the state statutory legal rate) unless the payment bond so provides.


13.
Supervisors’ Failure to Require a Bond:  If a Board of Supervisors fails to require a bond for public project, the Board members are not individually liable for their negligence.


C.
MISSISSIPPI HIGHWAY CONSTRUCTION PROJECT PAYMENT BONDS


1.
Bond Coverage:  Mississippi has a specific statute setting forth bonding requirements for State Transportation Commission construction contracts.
  The statute, substantially rewritten in 2003 and 2004, requires bonds for, “[a]ll contracts by or on behalf of the commission for construction, reconstruction or other public work . . . except maintenance . . .”
  Bonds for construction must be in an amount equal to the contract price, meaning, “the entire cost of the particular contract let.”
  If change orders increase the price after the contract is signed, the statute authorizes the Transportation Commission to require additional bonding.
  The bonds must cover the contractor’s performance and payment “of all persons furnishing labor, material, equipment and supplies.”


The surety on a highway payment bond is liable to pay attorney’s fees under if the bond contains an attorney’s fees provision in the bond language.  Chain Electric Co. v. National Fire Ins. Co. of Hartford, 2006 WL 2973044 (S.D. Miss. 2006).  


2.
Equipment:  Since heavy equipment plays a major role in highway construction, the legislature since 1968 has provided in the Transportation contracts statute specific definitions for “equipment” as well as “labor” and “materials” as they relate to equipment.  The statute states “equipment” includes, “the reasonable value of the use of all equipment . . . which are reasonably necessary to be used an which are used in carrying out the performance of the contract, and the reasonable value of the use thereof, during the period of time the same are used in carrying out the performance of the contract.”  Equipment therefore includes equipment rentals or the value of the use of owned equipment during the contract period.


The statute states that “labor” includes all reasonably necessary repair work on equipment used in the construction. It defines “materials” and “supplies” as including repair parts reasonably necessary to the efficient operation of equipment used on the job.


3.
Materialmen:  As is true in the case of the Little Miller Act, an issue can arise as to whether a supplier on a highway construction project is a materialman or subcontractor within the protection of the bond, or merely a materialman to a materialman outside the bond’s protection.  In Webb v. Blue Lightning Service Company, for example, the Court held that supplier of gasoline and diesel fuel to a gravel company for use in the mining of gravel which in turn sold the mined gravel to the bonded contractor was not eligible for reimbursement under the bond.  The claim was simply for material sold to another materialman.
  By contrast, in Mississippi Road Supply Company v. Western Casualty & Surety Company, the Court upheld the claim of a materialman who had furnished supplies directly to a subcontractor on a highway construction.


4.
Procedures and Notice:  Since the procedural provisions of the former public works statutes had been held to apply to highway bonds, one would assume that the procedural provisions of the Little Miller Act supplement § 65-1-85 and should be followed in highway bond actions.
  Thus, for example, the Little Miller Act should be consulted for the time for bringing suit and notice of suit.


5.
Special Notice Requirement for Equipment Providers:  Providers of equipment to subcontractors for road construction should take special note of the strict notice of nonpayment requirement in § 31-5-31.  Section 31-5-31 provides that any person who leases, rents or sells to a subcontractor equipment to be used in a road construction contract where the general contractor must be bonded, must:  (1) notify the general contractor that credit is being extended to the sub and stating the terms; and (2), if the sub defaults, notify the general of the nonpayment within 30 days after payment is due.  Failure of the equipment provider extending credit to comply with the nonpayment notice provision of the statute abrogates any right to proceed against the bond for the equipment leased, rented or sold.


D.
CAN SURETIES IN MISSISSIPPI BE LIABLE FOR PUNITIVE DAMAGES?


If the surety is slow to investigate and pay a claim or pays only after the start or conclusion of suit against it, can the claimant also seek punitive damages against the surety for bad faith punitive damages?  As we have seen, the Mississippi Little Miller Act at § 31-5-57 authorizes the imposition of attorney’s fees against a general contractor and its surety if the trial judge finds that the defenses raised to an action on the bond were “not reasonable, or not in good faith, or merely for the purpose of delaying payment.”
  The same statute, though, does not authorize the payment of punitive damages against a surety.  Further, section § 85-7-193 authorizes attorney’s fees in the limited circumstance where only a performance bond is given which proves to be insufficient otherwise to cover all claims.
  But again, the statute does not authorize imposition of punitive damages against a surety. 


A surety, after all, is not an insurance company.  A surety contract creates a credit relationship, not an insurance relationship, and a surety is not a fiduciary to either the principal or obligee.  The Encyclopedia of Mississippi Law at 8 MS Prac. Encyclopedia MS Law § 69:23 (Suretyship, September 2009) aptly summarizes the law on the subject, stating:

As for creditor’s claims, Mississippi follows an inflexible rule that a surety cannot be held responsible for punitive damages.   While the surety may be in privity with the principal, that does not imply control, and the surety will not be held responsible for exemplary damages.


In USF&G v. Stringfellow the Mississippi Supreme Court held that, “We agree that a surety is not liable for punitive damages . . .”
  In Cooper v. USF&G, the court noted, “. . . the general rule that sureties are not liable for or in respect to exemplary or punitive damages.”
  In Lizana v. Kelly, the court stated:  “In the absence of a statute, sureties on official bonds are not liable for exemplary damages.”


The important distinctions between a surety and an insurer are noted at length in a recognized treatise on construction law as follows:


The role of a surety is different from that of an insurer because:

1.
The surety bond is a financial credit product, not an insurance indemnity product; 

2.
The surety has a “contractual” relationship with two parties that often have conflicting interests, causing the surety to balance these interests when responding to claims;

3.
The surety bond form customarily is written or furnished by the obligee rather than the surety;

4.
The surety customarily is requested to assure performance of construction contracts that are sufficiently large to warrant bonding and typically are entered into by parties with commercial sophistication, relative parity of bargaining power and access to ample legal and technical advice;

5.
The bond premium usually is paid by the contractor to the surety out of the contract price, rather than directly by the obligee to the surety, although it is not uncommon of obligees to reimburse contractors for the premium; and 

6.
The pricing of the premium by the surety is not based upon risk of fortuitous loss, but assumes reimbursement to the surety from the principal and indemnitors for any loss.


These distinctions between suretyship and insurance have been sufficient for many courts to conclude that a surety’s liability, even for “intentional breach of the bond,” is limited to breach of contract damages, whether plead as a tort or as a breach of the implied covenant of good faith and fair dealing, because the bond relationship is not a “special relationship.”  

. . . the suretyship relationship did not involve any special element of reliance or fiduciary duty like the insurance relationship so as to warrant the creation of a claim for tortious bad faith against the surety.

Thus, while a surety’s conduct may render it liable for attorney’s fees as authorized by the LMA, sureties are not the equivalent of insurers for the issue of punitive damages in Mississippi.  Punitive damages claims brought against sureties in Mississippi must be analyzed apart from the duties of insurers and fiduciaries.


III.
MISSISSIPPI CONTRACTOR AND SUBCONTRACTOR LATE 



PAYMENT REMEDIES


A.
MISSISSIPPI PROMPT PAYMENT LAWS

1.
Prime Contractors’ Statutory Claims for Interest:  Mississippi has prompt payment laws applicable to both an owner’s obligation to promptly pay the prime contractor on a private or public job, and, as noted below, applicable as well to the prime’s obligations to promptly pay his subs.


The statutes dealing with owners state that if the owner fails to make a timely partial, progress or interim payment to the prime contractor (within 30 calendar days of the due date on a private job, within 45 days on a public job) the prime contractor is entitled to collect from the owner interest from the due dates at the rate of one percent (1%) per month until paid (12% APR).
  Similarly, if the owner fails to make a final payment to the prime contractor, the prime contractor may claim statutory interest of one percent (1%) per month until paid (12% APR).
  Note that the 12% APR interest allowed to prime contractors is a higher rate of interest than the general legal rate of interest of 8% provided for contracts generally under § 75-17-1(1).  Further, the prompt payment law acts as a stop gap providing for interest to a general contractor even if the contractor failed to have an interest provision in his contract with the owner.  

When, though, is a final payment considered due to the prime contractor so that the 1% per month interest charges can begin?  In the case of private jobs, the interest statute provides that final payment is due upon the earliest of any of the following, provided that any surety for the contractor has first given consent in writing to the final payment:

(1)
Completion of the project, or substantial completion in accordance with the terms of the contract;

(ii)
Upon the owner’s beneficial use or occupation of the premises (unless the owner’s occupation continued during a renovation); or

(iii)
When the project architect or engineer certifies the project is complete, whichever event shall first occur.


In the case of public jobs, the events triggering the due date of a final payment are the same as the three listed above for private jobs, except that in addition a certification of completion by the State or municipal authority can also trigger the final payment due date if that is the earliest of the listed events to occur.


2.
Subcontractors’ and Suppliers’ Penalty Claims for Late Payment:  General contractors, on both private and public jobs, can become liable to pay a late payment penalty in Mississippi for late payment to subs and suppliers after receipt of payment from the owner, but only “[i]f the contractor without reasonable cause” withheld payment.
  Also, the late payment statutes do not apply in the case of private jobs for construction of single-family residences.


A payment to a prime’s sub or supplier is considered late by statute if the payment is withheld more than fifteen (15) days of receipt of payment from the owner.  If the prime receives only partial payment from the owner, the sub or materialman must still be paid, but pro rata for their part due from the owner’s payment.  The penalty for the prime’s late payment sounds astoundingly large (1/2 of 1% per day from the time of the owner’s payment to the prime) but is capped at 15% of the outstanding balance due to the sub or supplier.
  Since the statute speaks in terms of the interest as a penalty, the statutory penalty in favor of subcontractors and suppliers is in addition to any contractual claims for interest created by the late payment.


But note again that the late penalty kicks in only if the general contractor withholds payment to the sub or supplier “without reasonable cause.”
  If the general contractor has a claim against the sub or supplier for the defective work or materials, the general contractor’s withholding of payment is reasonable to the extent of the general contractor has a good faith claim for damages.  In many cases too, the general contractor will have reserved the right to offset payment to the sub or supplier in the subcontract by any amount by which the general contractor has a claim for damages against the sub or supplier.


B.
RIGHT TO STOP WORK UNDER AIA CONTRACTS

1.
Prime Contactors’ Right to Stop Work:  An owner’s failure to timely pay the prime contractor can lead to the prime’s stopping work and, if nonpayment continues, to termination of the contract for breach under AIA contract provisions.  However, the contractor must be careful to observe the notice requirements.  The AIA General Conditions for Construction provide that the prime contractor can stop work until payment is made:

●
If the architect does not issue a Certificate of Payment within 7 days of the Application for Payment through no fault of the contractor; or 

●
if the owner does not pay the contractor within 7 days of a due date under the contract; and 

●
the contractor gives 7 days additional written notice to the owner and architect that the work will stop if payment is not made.


2.
Prime Contractors’ Right to Terminate the AIA Contract:  The prime contractor, after stopping work for nonpayment, can then terminate the contract and sue for payment and damages:

●
If the work is stopped for nonpayment for 30 consecutive days through no fault of the contractor or of a subcontractor or of a sub-sub contractor; and

●
the contractor provides 7 additional days written notice of termination.


3.
Subcontractor’s Right to Stop Work or Terminate AIA Contract:  The subcontractor can stop work until payment is made after the contractor’s failure to make timely payment for 7 days as called for by the agreement, and after provision of 7 days’ additional written notice by the subcontractor to the contractor that work will stop until payment of the amount owed is received.


IV.
MISSISSIPPI OPEN ACCOUNT CLAIMS


1.
Open Account Claims:  If all other relief is unavailable under the bond, lien and stop notice statutes, and there is no formal written contract such as a credit application, but only an open account based only on invoices, a claimant should consider the Mississippi Open Account Statute.
  The Mississippi Open Account Statute provides a statutory means for the Court to add attorney’s fees for collection to the debt when it renders judgment for the Plaintiff even though there was no formal written contract that one could look to for an attorney’s fees provision.


An open account is an unwritten contract under which a seller agrees in advance to extend credit to a buyer for purchases.
  An open account is therefore, “an account based on continuing transactions between the parties which have not closed or been settled.”
  That is, a suit on an open account is “an action to collect on a debt created by a series of credit transactions,” albeit the agreement was unwritten.
  An open account is therefore “a form of oral contract” that does not exist where there is a written contract.


A remote supplier (a sub-sub or below), for example, would use the open account statute where the supplier without a written contract with the entity it was supplying to provided supplies and issued invoices that remain unpaid.  The Open Account Statute provides authority for the judge to add attorney’s fees to the debt where the debtor fails to pay 30 days after the claimant has made a written demand correctly setting forth amount owed together with an itemized statement of the account.


However, the court will not permit the use of the open account statute as authority to add attorney’s fees to the debt if the claim is based on a written contract rather than an open account, and the written contract fails to contain an attorney’s fees provision.
  “Daniels [the seller] is not entitled to attorney’s fees under this section [11-53-81] because his claim against Yazoo [the buyer] is based on contract rather than open account.”
  Therefore, “. . . the federal court has stated that attorney’s fees are not available under section 11-53-81 when the claim is based on contract.”


Indeed, since “[a]n open account is an unwritten contract,” the open account statute has no application and is not available where there is a written purchase order, written credit agreement or other signed contract that is the basis of the plaintiff’s claim.
  Therefore where there is a written credit application or other written contract one can look only to the terms of the written agreement for a right to add attorney’s fees for collection to the debt, and not to the open account statute.
  

Also, to recover attorney’s fees under the open account statute, the plaintiff must succeed in recovering a judgment for the amount sued for, or at least within “a few dollars” of the claim.  Attorney’s fees will not be granted where the court finds liability on some invoices but not others.
  Similarly, the Court will not award attorney’s fees where the judgment is “partially in favor of both parties” with liability found on only portion of invoices sued on since in such a case the open account claimant is not the “prevailing party.”
  However, “while courts must strictly construe the attorney’s fees on the open accounts statute,” the cases require only that the amounts stated in the demand letter and in the complaint be “a correct amount.”  The amount demanded in the complaint can vary from the amount stated in an earlier demand letter if the variance reflects credits for payments received between the time of the demand letter and the later filing of the complaint.
  Further, “once a prima facie case is made on open account, the burden of proof shifts to the account debtor to prove that the amount claimed is incorrect.”


Moreover, an open account claimant should be cautioned that if it brings suit under the statute, but fails to prove any of the invoices are owed so that the defendant prevails, the statute entitles the defendant to attorney’s fees to be set by the judge.
  So, the statute can cut either way!  Thus, where a defendant prevails on the plaintiff’s claims and, in addition, wins on a counterclaim establishing an open account debt against the plaintiff, for which the defendant made demand before filing the counterclaim, the defendant is entitled to attorney’s fees as the prevailing party under the statute.


The Mississippi Court of Appeals has held that the Open Account Statute is not applicable to add attorney’s fees in favor of the defendant if the open account claim concludes in the pretrial stage by either the plaintiff’s voluntary dismissal of the claim, or by a successful summary judgment granted to the defendant to preclude the open account claim, and where the parties thereafter go on to litigate the plaintiff’s claims on the plaintiff’s alternative theory of contract.


Further, the Mississippi Court has refused to recognize an open account claim where the account listed dates and hours worked, but there was no agreement as to the hourly rate.  The open account claim must be for a liquidated amount or sum certain.
  That is, an open account, “must contains a ‘final and certain agreement on price.’”


In H & E Equipment Services, LLC v. Floyd, the court addressed what is necessary to prove in court to have invoices entered into evidence under the business records exception to the hearsay rule of MISS. R.E. 803(6).
  The court affirmed the exclusion of invoices where the witness testified only broadly that he was the custodian of the records and that the invoices, many of which were computer generated reprints, were generated in the ordinary course of the business.  There was no attempt by counsel to ask the specific litany of points listed in MISS. R.E. 803(6).  The witness therefore failed to explain how the documents were created using the company’s information, or to state that the invoices were originally created at or near the time the charges were incurred, and that the reprints of the invoices contained the same information as the originals without alteration as to the amounts due.  Floyd is the kind of trial lawyer’s nightmare that every lawyer should read before trying to introduce invoices into evidence, with the message being to follow closely the language provided in the business records exception rule.


Although a fine point, while an open account is a specific “form of oral contract,” an open account claim may be distinguishable from other forms of oral contract claims.
  An open account, “results where the parties intend that . . . the account shall be kept open and subject to a shifting balance as additional related entries of debits or credits are made, until it shall suit the convenience of either party to settle and close the account. . ..”
  By contrast a claim based on only an oral contract may set a specific contingency to occur that will trigger the payment obligation other than completion of the work and invoicing.  In Douglas Parker Electric v. Mississippi Design and Development Corporation, a fact issue for trial was whether an oral agreement set the payment obligation for electrical work to a barge to occur upon the sale of the barge or upon the payment to the owner of insurance.  Either way payment would not become due upon the mere completion of the work and the presentation of an invoice.
  Bear in mind, though, that oral understandings are irrelevant if there was a written agreement or contract meant to embrace the whole of the parties’ agreement.


2.
Reasonableness of Attorney’s Fees Claimed:  “In collection suits, there is a rebuttable presumption that one-third of the judgment obtained is reasonable, where the fee is calculated to be no more than $5,000.”
  The case also notes a list of other factors that can be taken into account, e.g. time and labor required and preclusion of other employment to the attorney by the time consumed by the representation.

3.
Statute of Limitations on Open Account Claims:  The statute of limitations for claims on unwritten contracts in Mississippi, including Mississippi open account claims, is three (3) years after the accrual of the cause of action.
  However, there is an exception to consider.  The accruing of the cause of action can be extended by new assurances or promises of payment.
  Indeed, the doctrine of equitable estoppel tolls the running of the statute of limitations where a debtor knows or has reason to know that his assurances and promises of later payment cause a party to delay filing suit based on the assurances.
  In Douglas Parker Electric the debtor’s alleged promises to pay for electrical work upon the later sale of the barge or payment of to him of insurance proceeds created a material issue of fact as to the start date for the running of the statute of limitations for payment.



Partial payments will not toll the running of the statute of limitations against open account items.  The three (3) year statute runs on each item separately.  In McArthur v. Acme Mechanical Contractors, Inc., 336 So.2d 1306 (Miss.1976) the Mississippi Supreme Court held:  “Where there is an open running account which is not a mutual account, the cause of action arises from the date of each item and they are severally barred when to each the statute has run.”  Further, “The rule in Mississippi is that a partial payment does not take a case out of the operation of the running of the statute of limitations”.   In that case it was held that “the payment and credit of the $50.00 by appellee on date of…did not toll the statute of limitations.”  Therefore, a partial payment within the last three years would not toll the running of the statute against a debt represented by an outstanding invoice more than three years old.  
4.
Statutes of Limitations on Payment Claims versus Statute of Repose on Defects Claims:   In the construction context the “statute of limitations” applicable to contractors’ contractual claims for payment may be compared with the “statute of repose” applicable to owners’ claims for construction defects.  An owner has six (6) years to sue the contractor for construction defects.  MISS. CODE ANN. § 15-1-41.  Further, “No action may be brought” for defects “more than six (6) years after the written acceptance or actual occupancy or use, whichever occur first”.  Fraudulent concealment (which can toll application of a statute of limitations per § 51-1-67), though, also provides an exception tolling a “statute of repose.”  Steve Windham v. Latco of Mississippi, Inc., 972 So.2d 608, 610 (Miss.2008) (reversing en banc a 2007 Court of Appeals decision).  However, application of the statute of repose, “is not barred if the fraudulent concealment was known, or with due diligence could have been discovered, within the six-year repose period.”  Id. at 615. “This holding balances the denial of repose protection to architects, contractors, and engineers who engage in fraudulent concealment, while requiring plaintiffs to exercise due diligence in pursuing their causes of action.”  Id.     

5.
Affidavit to Account Statute Repealed:  From time to time I still see an account sworn to as if I am to respond in kind for my client. However, the old Affidavit to Open Account Statute (formerly § 13-1-141) that allowed a creditor to plead an affidavit to open account and thereby require the defendant to file a counter-affidavit showing where the account was wrong, or have judgment entered against him for the account, was repealed in 1991.  The current statute on open account, § 11-53-81, conforms to modern pleading rules in that it does not require the defendant to swear to the answer.  Rather, the current statute and rules of procedure allow for the presentation to the Judge of a motion for summary judgment on the account accompanied by an affidavit, or a trial on sworn testimony, following an exchange of pleadings and the opportunity for both sides to engage in discovery.

V.
UNJUST ENRICHMENT


Plaintiffs sometime assert claims of implied contract theory of unjust enrichment.  “An unjust-enrichment action is based on a promise, which is implied in law, that one will pay a person what he is entitled to according to ‘equity and good conscience.’”
  However, use of the theory is limited since, “[u]njust enrichment only applies where there is no legal contract . . .”
  Further, unjust enrichment is not applicable in the absence of misleading statements or conduct leading to unjust enrichment.
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� Miss. Code Ann. § 85-7-401 et. seq.
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� Id.


� Miss. Code Ann. § 85-7-415(1).  


� Section 24 of SB 2622 (2014) repeals the former Miss. Code Ann. § 85-7-185.


� The Mississippi Little Miller Act appears at Miss. Code Ann. § 31-5-51 to § 31-5-57.
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� Id.


� MISS. CODE ANN. § 31-5-51(2) (emphasis added).


� Key Constructors, Inc., 537 So.2d at 1321.  
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� MISS. CODE ANN. § 31-5-51(4).


� See Section ii, infra.
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� Id.


� Id.


� See also, United States ex rel. Mississippi Road Supply Co. v. H.R. Morgan, Inc., 542 F.2d 262, 267 (5th Cir. 1976) (“The amount of such [equipment] rents . . . represent the approximate value of the equipment’s useful life which is dedicated to construction of the project.”).  
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� Id. at 1323-24.


� Id. at 1324.


� Id.
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� See United States ex rel. Jinks Lumber Company, Inc. v. Federal Ins. Co., 452 F.2d 485, 487 (5th Cir. 1971) (“The purpose of the notice requirement of the Miller Act is to alert a general contractor that payment will be expected directly from him, rather than from the subcontractor with whom the materialman dealt directly.  Without a statutory period, materialmen might delay claims unreasonably, thus frustrating the general contractor’s need to be able to commit his funds to other activities.”).  See also Younge Mechanical, Inc. v. Max Foote Construction Co., Inc., 869 So.2d 1079, 1082 (Miss. Ct. App. 2004) (citing the Jinks case as authority in its analysis of the Mississippi Little Miller Act).
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� MISS. CODE ANN. § 31-5-31.


� See Tupelo Redevelopment Agency v. Gray Corp., Inc., 972 So.2d 495, 519 (Miss. 2007).  


� Sentinel Industrial Contracting Corp. v. Kimmins Industrial Service Corp., 743 So.2d 954, 971 (Miss. 1999).  


� 8 MS Prac. Encyclopedia MS Law § 69:23 (Suretyship, September 2009) (citing United States Fidelity & Guaranty Co. v. Stringfellow, 254 Miss. 812, 182 So.2d 919 (1966); Cooper v. United States Fidelity & Guaranty Co, 186 Miss. 116, 188 So. 6 (1939); Lizana v. Kelly, 109 Miss. 464, 69 So. 292 (1915)) (emphasis added).


� 182 So.2d at 818.


� 186 Miss. 116, 188 So. 6 (1939) (citing 17 C.J. p. 988).


� 109 Miss. 464, 69 So. 292 (1915).


� 4A Bruner and O’Connor on Construction Law § 12:7 (“Suretyship and ‘bad faith’”) (citing Great American Ins. Co. v. General Builders, Inc., 113 Nev. 346, 934 P.2d 257 (1997)).


� An award of attorney’s fees against the surety under the LMA can be significant enough.  Again, see Tupelo Redevelopment Agency v. Gray Corp., Inc., 972 So.2d 495, 517-523 (Miss. 2007) in which veteran Mississippi construction lawyer Thomas W. Prewitt, as attorney for Ragland Engineering and Ragland Construction, even in the absence of a punitive damages award successfully moved for, and was sustained by the Mississippi Supreme Court in obtaining, an award for his clients of $340,220.53 in attorney’s fees based on a quantum meruit claim against Gray Corp. and the surety, Hartford, under § 31-5-57 of the LMA and § 11-55-1 of the Mississippi Litigation Accountability Act.  


� MISS. CODE ANN. § 85-7-3(a) [private jobs]; § 31-5-25(a) [public jobs] (Westlaw through 2010).


� MISS. CODE ANN. § 85-7-3 [private jobs]; § 31-5-25 [public jobs]  


� MISS. CODE ANN. § 85-7-3(b) [private jobs] (emphasis added).


� MISS. CODE ANN. § 31-5-25(a) [public jobs].


� MISS. CODE ANN. §§ 87-7-5 [private jobs]; § 31-5-27 [public jobs].	


� MISS. CODE ANN. §§ 87-7-5 [private jobs].


� MISS. CODE ANN. §§ 87-7-5 [private jobs]; § 31-5-27 [public jobs].


� Id.


� Article 9.7 (A201-2007)


� Articles 14.1.1., 14.1.3 (A201-2007).


� Article 4.7 (A401-2007).


� MISS. CODE ANN. § 11-53-81.


� McArthur v. Acme Mechanical Contractors, Inc., 336 So.2d 1306, 1308 (Miss. 1976).  


� Douglas Parker Electric, Inc. v. Mississippi Design and Development Corporation, 949 So.2d 874, 876 (Miss. Ct. App. 2007) (quoting Franklin Collection Serv. v. Stewart, 863 So.2d 925, 930 (Miss. 1978).  


� Allen v. Mac Tools, Inc., 671 So.2d 636, 644 (Miss. 1996).


� Douglas Parker Electric, Inc., 949 So.2d 874, 876 n. 1 (citing McArthur v. Acme Mechanical Contractors, Inc., 336 So.2d 1306, 1308 (Miss. 1976)).  


� MISS. CODE ANN. § 11-53-81.


� See C.R. Daniels, Inc. v. Yazoo Manufacturing Co., 641 F.Supp. 205, 210 (S.D. Miss. 1986) (involving a contract created by the purchaser’s written purchase orders accepted by the seller).


� Id.


� H&E Equipment Services, LLC v. Floyd, 959 So.2d 578, 583 (Miss. Ct. App. 2007) (citing Daniels, 641 F.Supp. at 210).


� McArthur v. Acme Mechanical Contractors, Inc., 336 So.2d 1306, 1308 (Miss. 1976); C.R. Daniels, Inc. v. Yazoo Manufacturing Co., 641 F.Supp. 205, 210 (S.D. Miss. 1986) (citing Westinghouse v. Moore & McCalib, Inc., 361 So.2d 990, 992 (Miss. 1978)).


� See also Stanton & Associates, Inc. v. Bryant Construction Company, Inc., 464 So.2d 499, 503 (Miss. 1985) (“Instead of being an open account, ‘[s]crutiny of the declaration indicates that it is a suit sounding in contract…”) (quoting Westinghouse, 361. So.2d at 992.”).


� Id.


� Barnes, Broom, Dallas and McLeod, PLLC v. Estate of Cappaert, 991 So.2d 1209, 1214 (Miss. 2008).


� Gulf City Seafoods, Inc. v. Oriental Foods, Inc., 986 So.2d 974, 978 ( Miss. Ct. App. 2007).


� Natchez Electric and Supply Co., Inc. v. Johnson, 968 So.2d 358, 360 (Miss. 2007).


� MISS. CODE ANN. § 11-53-81.


� Par Industries v. Target Container Co., 708 So.2d 44 (Miss. 1998).


� See H & E Equipment Services, LLC v. Floyd, 959 So.2d 578, 583 (Miss. Ct. App. 2007) (citing Hughes Equipment Co. v. Fife, 482 So.2d 1144, 1145 (Miss. 1986) and C.R. Daniels, Inc. v. Yazoo Mfg. Co., 641 F.Supp. 205, 210 (S.D. Miss. 1986).


� Stanton & Associates v. Bryant Construction Co., 464 So.2d 499, 502-03 (Miss. 1985).


� Douglas Parker Electric, Inc. v. Mississippi Design and Development Corporation, 949 So.2d 874, 877 (Miss. Ct. App. 2007) (quoting Motive Parts Warehouse, Inc. v. D & H Auto Parts Co., 464 So.2d 1162, 1166 (Miss. 1985).


� 959 So.2d 578, 581 (Miss. Ct. App. 2007).


� Douglas Parker Electric, Inc. v. Mississippi Design and Development Corporation, 949 So.2d 874, 876 n.1  (Miss. Ct. App. 2007).


� Id. at 877.


� Id.


� Gulf City Seafoods, Inc. v. Oriental Foods, Inc., 968 So.2d 974, 979 (Miss. Ct. App. 2007) (citing Dynasteel Corp. v. Aztec Insus., Inc., 611 So.2d 977, 986 (Miss. 1992)).


� MISS. CODE ANN. § 15-1-29.


� Harrison Enters., Inc. v. Triology Commc’ns, Inc., 818 So.2d 1088, 1096 (Miss. 2002).


� Douglas Parker Electric, Inc. v. Mississippi Design and Development Corporation, 949 So.2d 874, 878-879 (Miss. Ct. App. 2007 ) (citing PMZ Oil Co. v. Lucroy, 449 So.2d 201, 206 (Miss. 1984)).





 


� Langham v. Behnen, 39 So.3d 970, 976 ¶ 14 (Miss.App. 2010) (quoting 1704 21st Avenue, Ltd. v. City of Gulfport, 988 So.2d 412, 416 (Miss. 2008)).


� Id. (quoting Powell v. Campbell, 912 So.2d 978, 982 (Miss. 2005)).


� Id. at *5.
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