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I.
INTRODUCTION:

Until tort reform became the reality in Mississippi in September 2004 as new legislation took effect, commercial defendants and their insurers could be forgiven for referring to Mississippi state courts as the “jackpot justice capitol of America”
.  Even more unkindly certain venues in the state came to be known as “judicial hellholes”.
  But all that is now changed.  As Governor Barbour has declared with litigation reform: “Mississippi is now open for business”.  The old system of unlimited, unpredictable liability is now replaced by a system of limits setting boundaries on the costs and risks of Mississippi commercial litigation in state courts.  The following is a brief overview of litigation reforms in Mississippi affecting Mississippi commercial lawsuits.
II.
LIMITS ON MISSISSIPPI PUNITIVE DAMAGES AWARDS: 

The Mississippi Legislature effective September 1, 2004 imposed actual dollar limits on punitive damages awards in Mississippi courts by amending the state’s punitive damages statute (Section 11-1-65 Miss. Code Ann.).  The Legislature clearly tied the caps to the defendant’s net worth determined by GAAP principles (as opposed to market cap or any other arbitrary measure).  The dollar limits apply in all cases except for punitive damages resulting from the commission of a felony for which there has been a conviction or punitive damages resulting from acts under the influence of alcohol or unlawful drugs.  Otherwise now punitive damages are limited in Mississippi as follows:

To 2% of net worth of $50 million or less (i.e. limited to $1 mil or less);

To $2.5 million on net worth between $50 million and $100 million;

To $3.75 million on net worth between $100 million and $500 million;


To $5 million on net worth between $500 million and $750 million; 


To $15 million on net worth between $750 million and $1.0 billion; and

To $20 million on net worth of more than $1.0 billion (i.e., 2% or less).
Thus, the new Mississippi punitive damages caps can range as a percentage of net worth from 2% to 5% but can not exceed the bands set out by the legislature.       

The amended statute also carries forward earlier legislative clarifications by setting forth the standards of proof (“actual malice, gross negligence which evidences a willful, wanton or reckless disregard for the safety of others, or committed actual fraud”), and by requiring that the issue of punitives be determined in a separate hearing and only after a prior award by the jury of actual compensatory damages.  Section 11-1-65 (1) Miss. Code Ann.  

Also, before entering judgment on an award of punitive damages a Mississippi trial judge must ascertain whether the award is reasonable or excessive, taking into account the relationship between the award and the harm that occurred, the reprehensibility of the defendant’s conduct, and the financial condition and net worth of the defendant, and any mitigating circumstances.  If the award is excessive, the judge must grant a remittitur.  Id.  The law also protects innocent sellers of products from punitive damages who have not exercised control over the design, testing, manufacturing, packaging or labeling of the product, and have not altered the product resulting in harm.  Section 11-1-65 (2) Miss. Code Ann. 

III.
LIMITS ON MISSISSIPPI NONECONOMIC DAMAGES AWARDS:  

Broadly put noneconomic damages under the 2004 tort reform amendments means “subjective, nonpecuniary damages” other than punitive damages.  Section 11-1-60(1) Miss. Code Ann.  Examples include damages for pain and suffering, mental anguish, emotional distress, loss of consortium, injury to reputation, loss of enjoyment of life and hedonic damages.  Id.    

The law now limits noneconomic damages to $500,000 in cases against Mississippi medical providers, and to $1 million for other Mississippi civil cases.  Section 11-1-60(2)(a-b) Miss. Code Ann.  The jury is not to be instructed as to what the limits are for noneconomic damages, but the judge is to apply them, reducing excessive awards where necessary.  Section 11-1-60(1)(2)(c) Miss. Code Ann.
IV.
LIMITS ON MISSISIPPI JOINDER OF PARTIES:

Moving in the same direction as the Mississippi Legislature in 2004, the Mississippi Supreme Court issued a series of cases in pharmaceutical cases that year setting forth limits on the joinder of parties in Mississippi cases.

In the breakthrough case of Janssen Pharmaceutica, Inc. v. Armond, 866 So.2d 1092 (Miss.2004), the Mississippi Supreme Court reviewed the refusal of a Jones County, Mississippi circuit court to sever for separate trials the joinder of 56 plaintiffs who were all former users of the prescription drug Propulsid.  The 56 plaintiffs had brought an action against Janssen Pharmaceutica and 42 physicians who had prescribed the drug.  Only one of the plaintiffs, though, was a resident of Jones County.  None of the defendant physicians resided there.  

The Court held that the common act of prescribing Propulsid by the 42 Mississippi doctors was insufficient to bind them together for one case under the joinder rule (Rule 20(a)) of the Mississippi Rules of Civil Procedure.  After all, the doctors prescribed the drug to 56 different plaintiffs who each had “different medical histories; allege different injuries at different times; ingested different amounts of Propulsid over different periods of time; received different advice from 42 different doctors” who in turn had reviewed six different warning labels and “each had his or her own reasons to prescribe Propulsid for the patients.”  Armond, 866 So.2d at 1096.  Therefore there was no “single transaction or occurrence or series of transactions or occurrences connecting” all of the plaintiffs and doctor defendants, unfairly prejudicing the defendants by their joinder in one case in a venue none of them resided in.  The Supreme Court therefore reversed the circuit court’s joinder order, and remanded the case for a severance of the claims against the defendants who had no connection to the Jones County plaintiff and for a transfer of the severed cases to other venues where the plaintiffs could have brought them without an improper joinder.

More recently, the Mississippi Supreme Court, reviewing its application of the joinder rule in the Janssen line of cases, used Rule 20(a) MRCP again to require a severance and change of venue of a products liability claims brought originally by 42 plaintiffs in Smith County circuit court against the manufacturer of two diet drugs, 15 physicians who prescribed the drugs, and eight pharmacies who had filled prescriptions for the drugs.  Wyeth Laboratories v. James, 2005 WL 1713027 (Miss. June 30, 2005). 
V.
LIMITS ON MISSISSIPPI VENUE OF CASES:

In legislative action complimentary to the Supreme Court’s action in the Janssen cases, the September 2004 tort reform amendments include a reworking of the state’s venue of actions statute (Section 11-11-3 Miss. Code Ann.).  Following the amendments Mississippi courts can no longer entertain cases from out-of-state plaintiffs who have no grounds for establishing venue in the state for their actions apart from joining an in-state plaintiff who can establish a venue.  Now, “[i]n any civil action where more than one (1) plaintiff is joined, each plaintiff shall independently establish proper venue; it is not sufficient that venue is proper for any other plaintiff joined in the civil action.”  Section 11-1-3 (2).  Also, the new venue statute codifies the circumstances under which a case may be transferred to another venue from an inconvenient forum (forum non conveniens) where witnesses and parties are less likely to be available.    
VI.
LIMITS ON MISSISSIPPI JOINT LIABILITY:


  The 1994 Mississippi tort reforms replaced the old system of joint and several liability with a determination of individual liability.   Now a defendant will only have to pay for the harm he caused rather than having to pay also for the harm caused by others.  
The newly amended joint tort-feasor statute (Section 85-5-7 Miss. Code Ann.) states that, “in any civil action based on fault, the liability for damages caused by two (2) or more persons shall be several only, and not joint and several and a joint tort-feasor shall be liable only for the amount of damages allocated to him in direct proportion to his percentage of fault.”  In other words, the fact finder must determine the percentage of fault for each person or entity whose fault contributed to the injury and damages, and thus determine the individual defendant’s share of the liability for damages.  No longer can a solvent defendant be stuck with half the liability created largely by others just because the other persons at fault happen to be insolvent, unreachable by the court’s jurisdiction or, in the case of some public entities, immune from liability by statute.   So it is now up to a jury properly instructed to determine each person’s percentage of fault and resulting liability for damages.  

Further, under the statue fault “allocated…to an immune tort-feasor or a tort-feasor whose liability is limited by law” cannot be reallocated to any other tort-feasor.  Section 85-5-7(5) Miss. Code Ann.  The jury therefore can take into account whether non-parties, including immune parties, should be allocated percentages of the fault and resulting damages even though they could not be or were not brought by the plaintiffs into the action.  After all, the intent of the statute is to limit an individual defendant’s liability to payment of the damages the defendant individually caused rather than having to pay for damages caused by others who also just happen to have rendered themselves insolvent, bankrupt, immune, unavailable to the jurisdiction, or otherwise judgment proof.             

However, there is an exception allowing joint liability where a plaintiff can show there was a true intent by defendants to create concerted action resulting in injury.  Thus, the statute expressly imposes joint and several liability “on all who consciously and deliberately pursue a common plan or design to commit a tortuous act, or actively take part in it.”  Section 85-5-7 (4).  

VII.
LIMITS ON MISSISSIPPI PRODUCT LIABILITY SUITS:


Before the 1994 tort reforms plaintiffs in drug company actions often found it convenient to name the local drug store that originally sold the drug as a defendant just to have an in-state party in the case whose presence would prevent a removal to federal court on the basis of diversity.  The drug store’s innocence of the latent problems with the drug or its unfamiliarity with means of the drug’s manufacture would be insufficient to get the store out of the case; as part of the chain of supply the store could be kept in.  


Following the 1994 reforms, though, the Mississippi product liability suit statute (Section 11-1-63 Miss. Code Ann.) immunizes innocent Mississippi sellers of defective products whose only connection was as part of the chain of supply.  The statute now expressly declares that, “[i]t is the intent of this section to immunize innocent sellers who are not actively negligent but instead are mere conduits of a product.”  The statute does that by stating that a seller of a product other than the manufacturer cannot be liable unless the seller exercised control over the design, manufacture or labeling of the product, altered the product, or had actual or constructive knowledge of the defective condition of the product at the time of sale.  Section 11-1-63(h).  
VIII.
LIMITS ON MISSISSIPPI APPEAL BOND REQUIREMENTS:


The first move toward Mississippi litigation reform actually came in 2001 when the Mississippi Supreme Court set new limits on appeal bonds in the aftermath of the controversy created by the Lowen Group case.  In O’Keefe v. Loewen Group the plaintiff originally filed a breach of contract action against Loewen Group, a funeral home concern, for $5 million in damages.  Ultimately a Hinds County, Mississippi circuit court jury in 1995 awarded the plaintiff compensatory damages of $100 million followed by a punitive damages award of $400 million, for a total of $500 million.  Under the existing Supreme Court rules Loewen was required to post a $625 million bond within seven days to obtain a stay pending the appeal or face immediate action by the plaintiff to seize its assets.  Lowen Group was confident of an appeal because, among other points, the trial court had allowed the jury determining punitive damages to hear evidence of Loewen’s market capitalization (the total market value of all outstanding shares of stock) as opposed to limiting the evidence to Loewen’s net worth.  However, Loewen Group found itself unable to come up with the money for the appeal bond.  As a result, Loewen Group faced possible insolvency.  Under duress Loewen Group agreed to settle the case by payment of $175 million.
  Lowen therefore never got its day in the Mississippi Supreme Court to have a meritorious appeal heard simply because it could not find the money for the $625 million appeal bond.  There was no due process afforded in Mississippi for the Loewen Group.  

In 2001 the Mississippi Supreme Court, no doubt with the Loewen case in mind, amended its rule for a stay or injunction of a money judgment pending appeal (MRAP 8).  The rule still requires that the appellant put up 125 percent of the amount of the judgment appealed from.  However, the rule now permits the appellant “for good cause shown” to ask that the trial court set the bond in an amount less than 125 percent.  Good cause specifically includes the threat that a bond that large would place the appellant into insolvency or threaten its future financial viability.  Further, the rule now sets an absolute limit on the amount of an appeal bond in any case at $100 million.  Also the new rule limits the size of the bond covering the punitive damages portion of the judgment to no more than ten (10) percent of the net worth of the appellant.  Thus, while the Loewen Group suffered mightily in an era of Mississippi juries without limits, the legacy of the case was the reformation of the state’s appellate rule on appeal bonds in the interest of due process of law. 
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