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One of the most important damages claims a contractor can make for project delays caused by other parties is a claim for a reimbursement of home office overhead associated with the project expended, but not paid for, during the delay.  After all, the contractor is not in a position to simply lay off home office support every time a delay is encountered; the delay forces the contractor to extend home office overhead expenses to support the project during the delay.  But the law is quite specific as to how the extended, unabsorbed overhead delay claim should be calculated.  The claim should follow the method of the Eichleay formula, as the Mississippi Supreme Court has recognized.  Aetna Casualty & Surety Co. v. Doleac Electric Co., 471 So.2d 325, 330-331 (Miss. 1985) (“Aetna acknowledges the general rule that home office overhead is a well-recognized item of damage for delay and an injured party is entitled to recover it.  [Citations omitted].  …”Recovery of office overhead is allowed where the cost of overhead attributable to the particular job is applied prorata to the additional time required to complete the job as a result of the breach.” [Citations omitted].).
   

The Eichleay Formula:  


The Eichleay formula stems from an old government contracts case from 1961, but its components remain the same today.  Eichleay Corp.,60-2 BCA ¶2688 (1961).  The basic formula is:

(a) Total Contract Billings     X   Total home        =  This project’s
      Total company billings             office overhead
  allocable overhead
      For the contract period
(b)  Allocable overhead           =       Daily allocable 


         Total days of contract                 contract overhead rate

       Performance incl. delay

       Days  

(c)  Daily allocable      X   Compensable    =   Extended Home Office

       Overhead rate              Delay days
               Overhead damages

Note that the contract billings figure should include the amount of all change orders.  Also, the contract period should include all delay days and extensions.  


Here’s a sample calculation:  Suppose the contract amount is $3,000,000; the contractor is delayed 50 calendar days; during the contract period the contractor has 5 projects going with a total value of $15,000,000; the contractor’s home office overhead during the period was $300,000; and the total period of the contract, including delay days, was 200 days.  Thus we have:

(a)  $3,000,000     X   $300,000   =   $60,000  Overhead Allocable 
      $15,000,000                                                To the Project 
(b)  $60,000         =    $300 per day   Daily Allocable Overhead 
       200 days    

(c)  $300 per day  X   50 days =   $15,000  Extended Overhead Damages

Thus, in this case the contractor would make a claim for $15,000 to reimburse the contractor for extended, unabsorbed home office overhead that should have been allocated otherwise to the job during the delay of the project. 
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� Doleac also addresses issues of lost profits for delay (not awardable to the negligent party) and interest (not awardable where damages were unliquidated and subject to a legitimate dispute).  Id., 471 So.2d at 331-332.  Further Doleac addresses damages for loss productivity of labor created by a contractor’s failure to coordinate its installation of work with other contractors installing their work.  Id. at 330.  (“The general rule with respect to damages resulting from breach of contract is that where complete performance is prevented by either party, the other party who is willing to perform is entitled to damages sufficient to make him whole.”). Id.
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