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I.
Mississippi Zoning: The Ten Day Rule To File A Notice of Appeal

The first concern that one should have for an appeal from an adverse zoning decision of a Mississippi municipality or county board of supervisors is that the time for appeal is very short: just ten (10) days!   Section 11-51-75 Miss. Code Ann. governs appeals taken from a decision by a municipal authority or county board of supervisors.  The section states in part:

Any person aggrieved by a judgment or decision of the board of supervisors, or municipal authorities of a city, town, or village, may appeal within ten (10) days from the date of adjournment at which session the board of supervisors or municipal authorities rendered such judgment or decision, and may embody the facts, judgment and decision in a bill of exceptions which shall be signed by the person acting as president of the board of supervisors or of the municipal authorities.  The clerk thereof shall transmit the bill of exceptions to the circuit clerk at once, and the court shall either in term time or in vacation hear and determine the same on the case as presented by the bill of exceptions as an appellate court, and shall affirm or reverse the judgment.  (
(Emphasis added).


However, one should also note that the filing of a Bill of Exceptions with the clerk of the municipality or board of supervisors is no longer the exclusive means of filing an appeal from a from an adverse Mississippi zoning decision following the adoption in 1995 of the Mississippi Uniform Circuit and County Court Rules (the “UCCR”).  UCCR Rule 5.04 states: (The party desiring to appeal a decision from a lower court must file a written notice of appeal with the circuit court clerk.  …In all appeals…the notice of appeal and payment of costs must be simultaneously filed and paid with the circuit clerk within thirty (30) days of the entry of the order or judgment being appealed.”  An appellant can easily file a short, one page notice of appeal in the circuit court and pay the filing fee within the ten days to confer jurisdiction on the circuit court while a complete, signed Bill of Exceptions for the record is prepared.  

The Mississippi Court of Appeals in a 2004 zoning case, Tilghman v. City of Louisville, 874 So.2d 1025 (Miss.App.2004) stated:
Recently, the supreme court held that the filing of a bill of exceptions ‘is merely an appellate record and not necessary to commence an appeal.’  Bowen v. DeSoto County Bd. Of Supervisors, 852 So.2d 21, 13(¶4) (Miss.2003) (citing Bowling v. Madison County Bd. Of Supervisors, 724 So.2d 431 (Miss.Ct.App.1998)).  Thus, our courts have interpreted Mississippi Code Annotated Section 11-51-75 (Rev.2002) to require the filing of an appeal within ten days, but have allowed the bill of exceptions to be filed or amended within a reasonable time thereafter.

Id. at 1026.  Thus, Tilghman distinguishes between the filing of an appeal in the circuit court by the filing of the notice of appeal within ten (10) days from the filing of the bill of exceptions as the record which can follow later.  UCCR Rule 5.04 also affirms that, “[t]he timely filing of this written notice and payment of costs will perfect the appeal.”

It is obviously a mistake for the appellant just to deliver a bill of exceptions to the municipal or county board clerk and then do nothing.  In the absence of a timely filing by the appellant of a notice of appeal with the circuit clerk, the municipal or county board clerk has no obligation to start the appeal in the circuit court for the appellant by filing a bill of exceptions by any particular date.
  After all, in addition to the notice of appeal, starting the appeal in the circuit court requires the payment of a filing fee which only the appellant could be expected to provide.  To start the appeal on a timely basis the appellant therefore should at least both file the one page notice of appeal with the circuit clerk (serving the adverse parties also) and pay the filing fee to the circuit clerk at the same time as contemplated by UCCR 5.04 to perfect the appeal, and do all of that within the ten (10) days set forth by Section 11-51-75 Miss. Code Ann.    

Tilghman illustrates the strictness of the ten (10) day rule which is jurisdictional.  In Tilghman the appellants objected to the rezoning of property adjacent to their own by the mayor and board of aldermen for the City of Louisville, Mississippi.  The city board of aldermen granted the rezoning request at a meeting on September 17, 2002.  The appellants claimed that the ten day appeal period began on October 21, 2002, when they first received (written findings of the board( of aldermen for the City.  On October 25, 2002, the appellants sent a letter to the City(s counsel indicating their intention to appeal and requesting a transcript of the zoning hearing.  In addition, the appellants also filed a formal notice of appeal with the circuit clerk on December 9, 2002.  The Court of Appeals affirmed a finding of the circuit court that the appeal was untimely under the strict, but jurisdictional ten (10) day requirement of ( 11-51-75, stating:

( 11-51-75 provides that the Tilghmans (may appeal within ten (10) days from the date of adjournment( of the meeting where the decision was made.  The meeting was adjourned on September 17, thus, the appeal period would have expired on September 27.  Since the appeal was not filed within ten days from the day of adjournment of the board meeting, neither the circuit court, nor this Court, has jurisdiction to consider the appeal.  

Tilghman, 874 So.2d at 1026.  (Emphasis added).

What if the tenth day for appeal falls over a weekend?  As long as one has filed with the circuit court a notice of appeal so as to invoke the trial court’s rules, and not made a filing solely with the clerk of the municipality or board of supervisors, Rule 6 (“Time”) should be available to extend the time for filing the notice of appeal until the following Monday.  In Bowen v. DeSoto County Bd. Of Supervisors, 852 So.2d 21 (Miss.2003) the appellant, Bowen, did just that.  Bowen filed a notice of appeal pleading in the circuit court on a Monday, thus making applicable to his court pleading, as the court indicated, the more liberal civil trial rules (including Rule 6 MRCP on Time extending his time to file beyond the weekend).  Bowen v. DeSoto County Bd. Of Supervisors, 852 So.2d at 22 ((1) and 24 ((7).  Also, since a notice of appeal filed with the circuit court is a “notice”, Miss. Code Ann. Section 1-3-67 may also operate to extend the time for the filing of a notice of appeal past the weekend or holidays.  However, if no notice of appeal is filed with the circuit court within the ten days, and there is only a 11th or 12th day Monday filing of a bill of exceptions with the clerk of the municipality or board of supervisors (as opposed to a filing with the circuit clerk), Rule 6 MRCP and Section 1-3-67 would have no application to extend the strict ten days of the statute since a filing of a bill of exceptions neither invokes the MRCP nor is a “notice”.      

The Mississippi Supreme Court in Bowen distinguished Newell v. Jones County, 731 So.2d 580 (Miss.1999) where “nothing, including a notice of appeal, was filed within ten days” in Newell, thus mandating a dismissal of the appeal, from Bowen’s appeal where, “[h]ere, the notice of appeal was filed and only the bill [of exceptions] was lacking.”  Bowen, 852 So.2d at 23.  The court held that Bowen’s filing of a notice of appeal with the circuit court within the ten days (as extended past the weekend under the court rules of procedure) was sufficient to confer jurisdiction over the court even in the absence of the filing of the bill of exceptions within that time.  Bowen, 852 So.2d at 23-24.

But make no mistake about it: one must at the very least file the notice of appeal within ten days with the circuit court if one does not file the bill of exceptions with the municipal or county board clerk within that time.  Thus in Bowen the Supreme Court stated:
....the actual filing of the bill of exceptions with the circuit court within ten days is not an absolute prerequisite to vest the court with jurisdiction as long as some formal pleading indicating an intention to appeal is filed within ten days.
Bowen, 852 So.2d at 23 (¶4). (Emphasis added).  

However, where neither the bill of exceptions nor a notice of appeal pleading are filed within the ten days, the strict rule of Newell v. Jones County is applicable.  As the Supreme Court stated in that case:
The statute(s ten (10) day time limit in which to appeal the decision of a Board is both mandatory and jurisdictional.  (Where an appeal is not perfected within the statutory time constraints no jurisdiction is conferred on the appellate court; and the untimely action should be dismissed.

Newell v. Jones County, 731 So.2d 580, 582 (Miss.1999).  (Emphasis added).  Otherwise, absent a filing of the bill of exceptions either below or in the circuit clerk within the ten days, jurisdiction is preserved only if the notice of appeal is filed with the circuit court within the ten days.  Bowen v. DeSoto County Bd. Of Supervisors, 852 So.2d at 22 ((1) and 24 ((7).  The best, safest plan is to be prepared to file at least a one page notice of appeal with the circuit court clerk and hand the clerk the filing fee for the appeal within the ten (10) days provided by Section 11-51-75 Miss. Code Ann. to ensure a perfection of the appeal.  
II. 
Timely Preparation of the Record On Appeal

The timely filing of the notice of appeal with the circuit court is the beginning point for a series of deadlines for filings in a Mississippi zoning appeal.  First, note that unless a time extension is obtained the record, that is the bill of exceptions in a zoning case, must be filed with the circuit court within thirty (30) days (following a filing of a timely notice of appeals in the court within the ten days required by Section 11-51-75).  Rule 5.05 of the Uniform Circuit and County Court Rules provides:


In appeals in which the appeal is solely on the record, the record from the lower court or lower authority must be filed with the court clerk within thirty (30) days of filing of the notice of appeal.  Provided, however, in cases involving a transcript, the court reporter or lower authority may request an extension of time.  The court, on its own motion or on application of any party, may compel the compilation and transmission of the record of proceedings.  Failure to file the record with the court clerk or to request the assistance of the court in compelling the same within thirty (30) days of the filing of the written notice of appeal may be deemed an abandonment of the appeal and the court may dismiss the same with costs to the appealing party or parties.  


Notice also that it is the Appellant, not the clerk of the City or Board of Supervisors whose decision is being appealed, that bears the burden under the language of the UCCR 5.05 to have the final record timely filed with the circuit court, or to file a motion for the court to compel the city or county to cooperate in doing so.  The appellant should not take the timely filing of an appeal record (or at the very least the filing of a motion for additional time to do so or a motion to compel the record) lightly or for granted because Rule 5.05 explicitly states that the court may find the failure to file the record timely constitutes an abandonment of the appeal and a failure to prosecute, requiring a dismissal of the appeal.  

The Mississippi Court of Appeals, for example, upheld the circuit court’s dismissal of an appeal for a failure to timely file the record in Stuart v. Public Employees’ Retirement System of Mississippi, 799 So.2d 886 (Miss.App. 2001).  In Stuart the appellant filed a notice of appeal with the Circuit Court of the First Judicial District of Hinds County from an adverse determination of the Public Employees’ Retirement System of Mississippi (PERS).  Approximately eight (8) months after the filing of the notice of appeal PERS filed a motion to dismiss the appeal under UCCR 5.05 because the appellant had filed no record of the PERS proceeding with the Circuit Court during that time.  The Circuit Court granted the motion of PERS to dismiss.  Thereafter Court of Appeals affirmed the dismissal.  Stuart, 799 So.2d at 890.  

The Court in Stuart, quoting the Mississippi Supreme Court, also noted that the Circuit Court, in addition to UCCR 5.05, has the inherent power sitting on appeal to dismiss an appeal for a failure to prosecute:

The power to dismiss for failure to prosecute is inherent in any court of law or equity, being a means necessary to the orderly expedition of justice and the court’s control of its own docket.  That this Court will not disturb a trial judge’s finding on appeal unless it is manifestly wrong is a doctrine too well known to require citation.

Stuart, 799 So.2d at 888 (quoting Walker v. Parnell, 566 So.2d 1213, 1216 (Miss.1990)).  


The Court in Stuart went on to state the burden is on the appellant either to timely file the record or to file a motion to obtain the court’s assistance in compelling the city or county clerk to have it filed:

Rule 5.05 places the burden on the appellant to make sure the record is filed within thirty days after the notice of appeal.   …Additionally, Rule 5.05 provides an appellant with the means to request the court’s assistance to compel PERS to file the record.  URCC 5.05.  Instead requesting the court’s assistance in completing the record to be filed, Stuart’s attorney failed to take any action for approximately eight months after the notice of appeal was filed.   …Therefore we find the circuit court did not abuse its discretion in utilizing its inherent power to dismiss for failure to prosecute.  [Emphasis added].

Stuart, 799 So.2d at 890.
III.
The Appeal is Limited to the Record Made Below


The appellees should not let the appellant propose the addition of new documents into the record that were not part of the record reviewed or available to the municipal or county board when making their decision in the zoning hearing below.  Under UCCR Rule 5.01, (...all cases appealed to circuit court shall be on the record and not a trial de novo.(  (Emphasis added).  Further, as stated in Falco Lime, Inc. v. Mayor and Aldermen of City of Vicksburg, 836 So.2d 711 (Miss.2002):
Because the action is an appeal, the circuit court sits only as an appellate court, and may consider no evidence outside the bill of exceptions.   ...This rule has been in place for over 150 years....
Id. at 716.  Further:

....in its appellate role, ...no discovery or testimony outside the bill of exceptions should have been allowed on the Board(s decision.... 

Id. at 717.

Thus, it would be error for the circuit court to consider documents that were not placed into evidence at the zoning hearings below.  An example would be newspaper stories that appear concerning the case following the hearings that the decision makers would have had no opportunity to review before making the zoning decision that is being appealed from.  
IV. 
Timely Filing of Briefs

UCCR provides that briefs filed in an appeal on the record in the circuit court should conform to the briefing requirements in the Supreme Court.  Thus, after the record is on file in the circuit court, the UCCR hands the appellant off to the Mississippi Rules of Appellate Procedure (MRAP) from that point forward for the deadlines for the briefs and their form.  


MRAP 31 provides that the appellant’s brief is due to be served and filed within forty (40) days after the date on which the record is filed.  The appellee then must serve and file its response brief within thirty (30) days after service of the brief of the appellant.  The appellant may then serve and file a reply brief within fourteen (14) days after service of the brief of the appellee.  
V.
Conclusion


Parties to a Mississippi municipal or county board zoning appeal must have a clear understanding of the deadlines under which they operate, with an overview of the entire process.  The failure to meet the deadlines for the appellant can result in the dismissal of the appeal.  In the initial stages of perfecting the appeal and filing the record, at least, the parties must pay close attention to both Section 11-51-75 Miss. Code Ann. and the UCCR.  In particular, one must be conscious that the old practice of relying solely on the filing of a bill of exceptions below to start the appeal has been replaced by the UCCR with the requirement that a formal notice of appeal be filed in the circuit court as the appropriate start point for the procedure on appeal.  
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� Section 11-51-75 Miss. Code Ann. says that the record shall be submitted by the municipal or board clerk to the circuit court “at once”, but that is after it has been completed and signed by the president of the council or board which can take a while to happen, and for which there is no stated deadline.  Also, the appellant may argue that the Mississippi Rules of Appellate Procedure require the municipal or county clerk to act expeditiously.  See MRAP Rule 10.  However, the MRAP appear not to have a general application to the appeal to the circuit court which even sitting on appeal is considered to be a “trial court” governed by the MRCP, MRE and UCCR, not the MRAP except where specifically referenced by the UCCR as in the case for briefs (UCCR Rule 5.06).  See MRAP Rule 1 and the comment (“The term ‘trial court’ in these rules includes a circuit or chancery court sitting as an appellate court.”).  Further, in any case MRAP Rule 10 deadlines to pull together the record below presupposes the filing of a notice of appeal as required by MRAP Rule 3 as the start point from which the deadlines are measured.  In the absence of the filing of a formal notice of appeal in the circuit court, again the MRAP could have no application even by their terms so as to require the municipal or board clerk to file the bill of exceptions by any particular date.  But one can file a motion to the circuit court after starting the appeal with a notice of appeal to compel the clerk below to prepare the record bill of exceptions (see UCCR Rule 5.05 and the discussion below).      
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